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in law in so far as it assists him to distinguish --'_-_"-.1;; __
ice i Ween y
the novi cable as a rule of law, and Wh‘al has been the basic may
% fn:c;:.dg to the formulation of what is enforceable.
whic

or. in view of the definition of the term «sourcesy
HDW cVvErT, -

we can determint the important sources of law gen
above,

lows:
1 - Religion.
2 - Custom.
3 - Equity.
4 - Judicial Decisiuns.
S - Juristie opinions.
6 - Legislation. e
From the point of view of Iraqi law, not all of these s.-,;.‘L '"r :
delevant. Thus, Article (1) of the Iraqi Civil Code states E‘_
tative» sources of Iragi law, that is those allowed by the'-cq_\'_:__ S a8 g
right, to be legislation, customs, religion as represented by I.'s'lj"
and equity. Judicial precedents and juristic opinions ~ﬂ .
in all this only as a guide for enforcing or rejecting a particular appli
cation of a rule derived from the previously mentioned sources.
However, all sources of law merit some discussion, T R

done briefly in the following sections, according to the ges
meration formerly set out.

neral en
1. l ’};‘ §
I - RELIGION

In the coneption of Islam j

k)

| _ ; religions are éifﬁ_{.‘,_r 1*[';,
e PrOPhet, such as the religions of Istam, Chrg
uders - et

m, or «non - divine», which include ]:;(:t:’.llﬂﬂi'e"!J igions !

46



ocial refOrmErs.in a way noy revealed

bﬁ"‘[ﬂan'sm. and all the Various forms of P? Gog, like
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ARAN rel;
L i w'.lhm the domain of law ag w:
Lo easily be shown from Contrastin
) important religions in this Sty

h"m L] ?.-D" -

extent of Fegulating
understang I nowy.-

m
g Islam and Christian.-

da
|l.",'l'- the W
n Islam law and religion are siro '
ouwrl.- Islamic 1aw is founded upon th:fi:t::::: Nl ol
corded in the Quran supplemented by the Sun e _mphm —
re ¢ his spoken Words uad Sl na (Traditions of the
prophel, _ : - Al - 1jma’ (consensus of on;.
aion) and al - Qiyas (reasoning by analogy) are the third and fou
sources of Islamic law. Despite the differences of Islamic jurists in this
connection, and whatever the present application of Islamic law may
he, one fact is clear. It is that Islam does not only include matters of
purely religious flavour that is, regulating the relationship of the indi-
vidual to God, such a: prayers, fasting, piligrimage and the like - But
also legal rules for the regulation of human conduct between the indi-
vidual? themselves. Such are the rules regulating marnage, divorce, in-
heritance, civil transactions, crimes, matters of public law, such as the
doctrine of government and state, and the principles to be observed in

international relations, Thus, it 1s indeed justifiable to designate Islam
a5 being «a religion and a Statey.

In Christendom, law does not find its source in religion. The
Christian has not as such a peculiar law, for the founder of the Chris-
tian Faith did not, like the Prophet, establish a State and give laws to
his followers. He confined himself to laying down moral principles and
teaching spiritual doctrines. Thus there does not exist any h:{dy of
Christian law in the same sense that there exists a law for Muslims of
a professedly religious origin. The Christian States of Modern Europe

47




— T

ns of the Roman Empire in this r
not disturb the ¢ !

rChrnnamly did
g0 far as 11 uence tended to affect 1“‘"“‘%‘
in Eurpean countries, existing mdcpcnd'lnh,
liganon, and its authority rests upon the power of
secular provisions of Eurpean law (e. g, in o s
back to a Christian rchg;gm ori +

) may be traced
the basis that these pmwsmm

he t traditio

hcrllcd {
ad 0

have in
pire. the spre
moral infl

divorce
l’} 4
.‘:.'_

y be explained on
ifically religious law whj

he existence of any Speci
to obey, but from the growth of the m]“

hich enabled it to extend its jurisdiction ﬂnd
f the State and State law.

riage and
But this fact ma
arisen nol from
Christians are bound

power of the Church W

force the Canon law at the expense O
remaining question to be considered is;

Islamic law and the r

<IN
-t L

The central and
s of Iraqi law are directly governed by

part
followed by other religious monorities?

From a historical view point, Iraq after its independence, 1
ited from the Ottoman Empire a dual legal system. We see !mrh

side, laws derived from Western sources, and on the other |

purely Islamic origin. The legal field over which Islamic law d o

is that of «Personal Status». This is governed by the Law of{;? s “.f:
r.l-’uh". |

S::tus No. 188, 1959, as amended by the law No. 11, 1963
personal status include those of marriage, divorce, sep rﬁ
ara_ on legi

macy, alimony, inherit
;n addition, the msmuzzzeo(; if::;:ﬁ??: alll;m“ate) i
| :rthzf;z:tanl: it is purely Islamic. More nv:rgz‘:::tdl |
o3 mc}; or the Iraqi legal system is that the Cl ;‘
e grised Islamic law as the third so -
ustom. In fact, there are nume s Of_
rous lslalmd

- existing alongsid
¢ those deriv
ed fl'Om w u"--

48



— T

ns of the Roman Empire in this r
not disturb the ¢ !

rChrnnamly did
g0 far as 11 uence tended to affect 1“‘"“‘%‘
in Eurpean countries, existing mdcpcnd'lnh,
liganon, and its authority rests upon the power of
secular provisions of Eurpean law (e. g, in o s
back to a Christian rchg;gm ori +

) may be traced
the basis that these pmwsmm

he t traditio

hcrllcd {
ad 0

have in
pire. the spre
moral infl

divorce
l’} 4
.‘:.'_

y be explained on
ifically religious law whj

he existence of any Speci
to obey, but from the growth of the m]“

hich enabled it to extend its jurisdiction ﬂnd
f the State and State law.

riage and
But this fact ma
arisen nol from
Christians are bound

power of the Church W

force the Canon law at the expense O
remaining question to be considered is;

Islamic law and the r

<IN
-t L

The central and
s of Iraqi law are directly governed by

part
followed by other religious monorities?

From a historical view point, Iraq after its independence, 1
ited from the Ottoman Empire a dual legal system. We see !mrh

side, laws derived from Western sources, and on the other |

purely Islamic origin. The legal field over which Islamic law d o

is that of «Personal Status». This is governed by the Law of{;? s “.f:
r.l-’uh". |

S::tus No. 188, 1959, as amended by the law No. 11, 1963
personal status include those of marriage, divorce, sep rﬁ
ara_ on legi

macy, alimony, inherit
;n addition, the msmuzzzeo(; if::;:ﬁ??: alll;m“ate) i
| :rthzf;z:tanl: it is purely Islamic. More nv:rgz‘:::tdl |
o3 mc}; or the Iraqi legal system is that the Cl ;‘
e grised Islamic law as the third so -
ustom. In fact, there are nume s Of_
rous lslalmd

- existing alongsid
¢ those deriv
ed fl'Om w u"--

48



de from the religion of Lalam, o
in the sense we are considering, Th:r;::ugiun’- "
Jnder of the Bn‘ush [‘urces- of Omupﬂliun i :
™ cpealed Iradl constitution of Mare, 5 Mber 25, 1o,
[h'; 30) recognised the right of Christian and’ 192? (A -,';nd
ﬂnlhﬂir own spiritual tribunals for the Jewish m; . 78, 79
(Y

decisi "norities 1o

; on of refer
g itual figures were relied upon for the deducﬁpmmnal Status cageg
sles, which were not known to most liti 155
f

here fore, considered necessary by the Lia;::a::iad?mm' it was
qinorities in .the Ia:w fo.r .the Organization of Religio
3 and Jewish Minorities No, 32, 1947, 10 record
g publish tl_mm under lhf:: auspices of the Ministry of justice duri
spcciﬁe‘j p?rmd, Other wu:‘-'e,. the Minister of justice wa:e i:nn“
power to with draw the Religious courts Jurisdiction and asgsi ﬂﬂ_:ht
the Civil Courts. In fact, the Jewish minority resp Tt

onded to the provi-
sions of the law No. 32, 1947, but after the Palistinian war of lgfs::d

the withdrawal of Iraqi natinnalitj.f from the majority of Iraqi jews, the

jurisdiCtiﬂn was referred to the Civil Courts Similarly, some Christian

factions published their religious rules, but others refused to do so un-

der the pretext of difficulty and the unity of their religious teachings all
over the world. In any case, however, the jurisdiction to decide cases of
personal status for all Christians has been assigned to the «Court of
personal Status» which is a civil court. The applicable Law is still the
same that was followed in the period prior to the law No. 32, 1347,
that is to say the Proclamation of 1917 supplemented by the rules de-
duced by the religious heads of the minorities.

[ 1aW

0

2- CUSTOM o i S

e B AT i.\.';_..;..'h
When we talk of custom as a SOUrce Qf_l?'l.-._.;;_:__ .
is disti other socia
tom. «Legal custom» 1S distinct from :_o__t,ll_;let,l_' 12

49




ete and uniform.
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anction 18 Soriant source of law in early tjp

ki
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1 . 3
nce continuOUs!Y £ C ¢ evolution of law and the The | . ding rule
_ importa . misunder standing regard customs merely as «p as @ subject !
ever, WIS 870 societies (O : by some deters - ¢h %
/ tions ofpnm_mvc B expressly ratified by <4 of ¢ 00€ o?ct
morality» unti :hcy_l The great majority of customs are non - is b ¢ by itis ac
jaw - making aul:;o: y,- rise and observance depend on de fact whea la betwt
. ~oin, and hel fion latte
ous 1n ongin, . = f the a
& . : : t O
d repitition. of law is not entirely ¢ tha be
The impor of social growth; in all civilized jurisprug g custom i
: ages : .
fined to the early stag B influencing the dcvelp > rt_n
it has always been recogn

h its theory in this respec|

of legal institutions. Roi?;‘:z:v,at:::il:)gu gt fl-lt,l_ctip

s EnIizzlzsfa{f;:;'yorz:;gnizing i’ts effect both in substantive and 2
:‘;il;ﬂ, though assigning to it seconda-r)' po'sitioln fis COMPATER
the supreme legislative instrument of the imperial régime. ot
In modern jurisprudence the Historical School of Savigng

in custom the true source of all law, deriving it from the common ¢
siousness of the people, We have seen that in the view of this Scho
law is valid and just only in so far as it makes known and embodiégs
concrete forms the inherent legal instincts of the community Wh"\

= populal‘ 5]
served even t
ably, but SO
FreﬂCh jurii
and «lusage
source of a
gives rise t

with one a
purports to govern. This view needs modification, for it seems impos e
ble to attribute all customs to general conviction among the cq-' Advz
nity of their necessity. rightness, and appropriateness. ('_‘.1\13,1;_0_@ﬁ | certain ac
often the product not of a widespread conviction but of the conve o
ence or interest of a ruling

‘ class which imposes its will on t]:;e“.
of society. Many are pure]

y legal in origin, and ma o 1}
mingled inflyences which e

onal. Fannot be called Peculia_IY_sH‘?}_E".;
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